
grounding the right in the press clause would permit it to
be limited to those who qualify as press, however that
category might be defined. In Branzburg v. Hayes, the
Supreme Court declined to recognize a reporter’s privilege
to maintain confidences, in part because it was reluctant
to embark on a course that would require it to decide who
was press. The decision did not completely close the door
to future reporter’s privilege claims, however.

Another area in which claims of special press rights
may arise is access to newsworthy events. As mentioned
above, when faced with press demands for a right of access
to courtrooms, the Court avoided grounding the right in
the press clause by declaring that the right belongs to the
public rather than the press, even though in practice the
press can be given preference. When faced with other
access demands that could not feasibly be accorded to the
public, such as access to prisons, the Court has denied any
right of access, even though doing so seriously curtails
information about an important public responsibility.

One field in which claims for a constitutional right of
access might be especially cogent is access to military
operations. During World War II (1939–1945), the
Vietnam War (1957–1975), and the 2003 invasion of
Iraq, the press enjoyed widespread access to troops,
commanders, and actual operations, but the Pentagon
effectively precluded most first-hand news coverage of
operations in Grenada in 1983, in Panama in 1989, and
in the decisive first months of the invasion of Afghanistan
in 2002. Because modern military operations tend to be
over before litigation can run its course, First Amendment
challenges to these exclusions never reached the Supreme
Court, and possibly never will. But if they do, the Court
will be faced with important free press claims that for
practical reasons cannot be vindicated by giving everyone
access under the speech clause.

SEE ALSO Bill of Rights; First Amendment; Free Speech
and World War I; Free Speech Between the World Wars;
Licensing Laws; New York Times v. Sullivan, 376 U.S.
254 (1964); Prior Restraint
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David A. Anderson

FREE EXERCISE OF RELIGION
The First Amendment to the U.S. Constitution states that
“Congress shall make no law . . . prohibiting the free
exercise [of religion].” The free exercise clause establishes
the limits of government regulation affecting religious
belief, speech, and conduct. The first two areas are long-
settled, while the last remains subject to an active public
debate.

Protection of Religious Belief. The right to believe what
one chooses (religious or not) is the only absolute right
protected by the U.S. Constitution. There is no
government interest that can justify government suppres-
sion of the right to believe. The leading case on the right
to believe is Cantwell v. Connecticut, 310 U.S. 296
(1940), where the Supreme Court stated, “the [First]
Amendment embraces two concepts—freedom to believe
and freedom to act. The first is absolute but, in the nature
of things, the second cannot be.”

Protection of Religious Speech. The Supreme Court has
protected religious speech as part of its jurisprudence
under the free speech clause. Religious speech is highly
valued speech, accorded strong—though not absolute—
protection under the free speech clause (see Wooley v.
Maynard, 430 U.S. 705 [1977]; West Virginia State Board
of Education v. Barnette, 319 U.S. 624 [1943]).

Protection of Religious Conduct. The vast majority of
the Supreme Court’s free exercise jurisprudence addresses
whether religiously motivated conduct is protected by the
free exercise clause. The Court has divided its jurispru-
dence into the absolute right to believe, discussed above,
and a much less robust right to engage in actions
motivated by religious belief.

The Court’s first free exercise decision, in Reynolds v.
United States, 98 U.S. 145 (1878), drew the boundary
between belief and conduct as follows: “Laws are made for

280 ENCYCLOPEDIA OF THE SUPREME COURT OF THE UNITED STATES

Free Exercise of Religion



the government of actions, and while they cannot interfere
with mere religious belief and opinions, they may with
practices.” The touchstone for the Court’s doctrine
addressing religious conduct is that actions have a far
greater likelihood of harming others than belief (or speech).
In Employment Division, Department of Human Resources of
Oregon v. Smith, 494 U.S. 872 (1990), the Court quoted
the Reynolds decision, stating that it was plainly unaccept-
able that any man could be “a law unto himself.”

In Reynolds, the Court quoted Thomas Jefferson, who
drew a distinction between the protection of belief and
conduct in his 1802 “Letter to the Danbury Baptists”:

The legislative powers of the government reach
actions only, and not opinions. . . . Adhering to
this expression of the supreme will of the nation
in behalf of the rights of conscience, I shall see
with sincere satisfaction the progress of those
sentiments which tend to restore man to all his
natural rights, convinced he has no natural right
in opposition to his social duties.

The “vast majority” of the Court’s free exercise cases
addressing laws burdening religiously motivated conduct
have applied a presumption of constitutionality to the law,
even if it results in “incidental” burdens on such conduct.
In Smith, the Court declared that if a law is “neutral and
generally applicable,” religious entities may not avoid its
force by invoking the free exercise clause. Quoting Gillette
v. United States, 401 U.S. 437 (1971), the majority in
Smith wrote, “Our cases do not at their farthest reach
support the proposition that a stance of conscientious
opposition relieves an objector from any colliding duty
fixed by a democratic government.” As the Court first
stated in Cantwell v. Connecticut, “conduct remains
subject to regulation for the protection of society.”

The Smith decision is a watershed decision in that the
Court took the opportunity to survey its previous free
exercise jurisprudence and used the opinion to explain its
full sweep. The primary holding in the case was that Native
American Church participants could be denied unemploy-
ment compensation benefits for violating the state law
against the use of peyote (an illegal drug), because the laws
at issue were neutral and generally applicable. The Court
flatly rejected the notion that the free exercise clause would
require mandatory accommodation of religiously moti-
vated conduct at odds with the law, but it continued by
explaining its vision of permissible accommodation. In
dictum, it indicated that legislatures may accommodate
religious conduct by creating exemptions from neutral,
generally applicable laws. By way of example, the Court
pointed to state laws that had exempted the religious use of
peyote from the drug laws.

In one case, Wisconsin v. Yoder, 406 U.S. 205 (1972),
the Court departed from its usual deference to government

regulation of conduct and applied strict scrutiny to a neutral
and generally applicable state compulsory education law. In
other words, the Court presumed the law was unconstitu-
tional and subjected it to searching scrutiny. The Court
required the government to prove that the law was passed
for a “compelling interest,” and it found no such interest in
Wisconsin’s argument that education is necessary for the
operation of a representative democracy.

The Court also applied strict scrutiny in Sherbert v.
Verner, 374 U.S. 398 (1963), which addressed whether
unemployment compensation could be denied to a
Seventh-Day Adventist who was fired for missing work
on Saturdays, which was her Sabbath. The state denied
unemployment compensation, because she failed “without
good cause” to accept “suitable work when offered.” The
Court examined the statute within the larger context of
South Carolina law, which permitted Sunday worshippers
to avoid working in textile plants in times of “national
emergency,” and concluded that the disqualification was
“compounded by the religious discrimination which South
Carolina’s general statutory scheme necessarily effects.”
The Court found that the state offered no persuasive
interest to justify its denial of benefits, and concluded that
the case simply “reaffirms a principle that . . . no State may
‘exclude . . . the members of any faith, because of their faith,
or lack of it, from receiving the benefits of public welfare
legislation’” (emphasis in original).

The same reasoning was applied in later unemploy-
ment compensation cases, but Sherbert’s invocation of
strict scrutiny was not applied beyond the unemployment
context (see Hobbie v. Unemployment Appeals Comm’n of
Fla., 480 U.S. 136 [1987]; Thomas v. Review Board of the
Ind. Employment Sec. Div., 450 U.S. 707 [1981]; Frazee v.
Ill. Dep’t of Employment Sec., 489 U.S. 829 [1989]).

When it took the opportunity to assess its free
exercise jurisprudence in 1990, in Smith, the Court
eschewed the strict scrutiny approach laid out in Yoder.
Rather, it explicitly embraced the approach laid out in
Reynolds, which applies low-level scrutiny to laws
incidentally burdening religious conduct if they are
neutral and generally applicable. Laws that discriminate
or target particular religions or religion in general,

n

The day that this country ceases to be free for
irreligion it will cease to be free for
religion––except for the sect that can win
political power.
SOURCE: Robert H. Jackson, Zorach v. Clauson, 343
U.S. 306, 325 (1952) (dissenting).
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however, are subject to strict scrutiny (e.g., Church of
Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520
[1993]).

The Court did not overrule any prior case in Smith,
and it explained the Sherbert line of cases as follows: “Our
decisions in the unemployment cases stand for the
proposition that where the State has in place a system of
individual exemptions, it may not refuse to extend that
system to cases of ‘religious hardship’ without compelling
reason” (quoting Bowen v. Roy, 476 U.S. 693 [1986]). It
also tried to preserve Yoder on the theory that it was a
“hybrid rights” case, wherein strict scrutiny was justified
because two rights were at stake (e.g., religious liberty and
parental rights). The lower courts have found this theory
“illogical” and not binding, however, while Justice David
Souter labeled it “untenable” (see Church of Lukumi Babalu
Aye v. City of Hialeah; Knight v. Connecticut Dept. of Public
Health, 275 F.3d 156 [2nd Cir. 2001]; Kissinger v. Bd. of
Trs. of Ohio State Univ., 5 F.3d 177 [6th Cir. 1993]).

In sum, the Supreme Court has instituted a bright-line
rule for all laws that are neutral and generally applicable and
burden religious conduct: They are constitutional even
when they result in incidental burdens on religious
conduct. The Court only institutes searching scrutiny of
laws on free exercise grounds when there are reasons to
believe that the government has engaged in discrimination.

FREE EXERCISE OF RELIGION AND
PERSECUTION

Three years after its watershed decision in Smith, which
indicated in dictum that laws aimed against religion are
subject to strict scrutiny, the Supreme Court elaborated
the principle of nonpersecution in 1993 in Church of
Lukumi Babalu Aye v. City of Hialeah. The Church of
Lukumi case addressed Hialeah, Florida, city ordinances
that, among other prohibitions, forbade the “sacrifice” of
animals but made exception for the Jewish tradition of
kosher slaughter.

The Court found that the Hialeah ordinance was
subject to strict scrutiny and was unconstitutional,
because the law was not generally applicable to all those
engaging in the same conduct. According to the Court,
“each of Hialeah’s ordinances pursues the city’s govern-
mental interests only against conduct motivated by
religious belief. The ordinances ‘ha[ve] every appearance
of a prohibition that society is prepared to impose upon
[Santeria worshippers], but not upon itself.’” The Court
concluded its ruling with a general warning to elected
representatives: “Legislators may not devise mechanisms,
overt or disguised, designed to persecute or oppress a
religion or its practices.”

The Court has not addressed religious persecution in
the context of religious conduct in any case other than
Church of Lukumi. By 1993, with the Lukumi decision,

there was general agreement on the Court that neutral,
generally applicable laws are constitutional, despite
incidental burdens on religion, while those laws that
target, persecute, or discriminate against religious entities
are properly subject to strict scrutiny. Governments,
therefore, are on notice that they must train their focus on
the secular ends of the laws they pass, so that all those
engaging in the same conduct are treated identically.

The exception to identical treatment of religious and
nonreligious conduct is when legislatures engage in
“permissive accommodation,” or when they carve out
exemptions to generally applicable laws to abate the
burden on religiously motivated conduct. Such accom-
modation is not constitutionally mandated—which is
another way of saying that neutral, generally applicable
laws apply despite incidental burdens on religion—but
elected bodies may consider and adopt accommodation of
religious practice.

LEGISLATIVE ACCOMMODATION
OF RELIGION

Permissive legislative accommodation has been exercised
frequently by legislative bodies. Elected bodies have
enacted numerous exemptions for religious entities,
including permission to wear religious, as opposed to
regulation, headgear for those in the military (except in
cases of active combat); federal and state exemptions for
the use of peyote during religious worship; and, more
controversially, exemptions for medical neglect of children
for those denying medical care on the basis of religious
belief (see Hamilton 2005).

THE RELIGIOUS FREEDOM RESTORATION ACT

A new type of general accommodation statute, which is not
practice-specific, was first enacted by Congress and signed
into law by President Bill Clinton in 1993. The Religious
Freedom Restoration Act (RFRA) mandated the applica-
tion of strict scrutiny to every law in the country. Therefore,
governments were required to establish a “compelling
interest” in any law applied to a religious entity resulting in a
“substantial burden” on religious conduct, and to prove
that the law was the “least restrictive means” of reaching
that interest vis-à-vis this religious entity. The congressional
intent was to impose the reasoning ofWisconsin v. Yoder on
all neutral and generally applicable laws.

RFRA was motivated in no small part by the Court’s
important free exercise decision in Employment Division v.
Smith. Religious entities interpreted the prior case law
differently than the Court had, assuming that Sherbert and
Yoder were the lead cases and not the “vast majority” of
cases the Court surveyed. They lobbied Congress to “fix”
the Supreme Court’s free exercise jurisprudence, which
resulted in the enactment of RFRA.
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RFRA introduced a new and significantly more
onerous standard for governments to meet in the vast
majority of free exercise cases. A number of states and
local governments challenged the authority of Congress to
impose strict scrutiny—to “overrule,” in effect, Smith—
and to unilaterally determine the level of protection of
religious conduct. In City of Boerne v. Flores, 521 U.S. 507
(1997), the small town of Boerne, Texas, prevailed on
these arguments, and the Supreme Court held RFRA
unconstitutional.

With respect to Congress’s power to enact RFRA, the
Court scrutinized whether Section 5 of the Fourteenth
Amendment afforded Congress the power to increase
constitutional rights. Section 5 states: “The Congress shall
have power to enforce, by appropriate legislation, the
provisions of this article.” In previous Section 5 cases,
especially Katzenbach v. Morgan, 384 U.S. 641 (1966),
the Court had identified two possible (and potentially
contradictory) interpretations: (1) Section 5 permitted
Congress to “ratchet-up” constitutional rights at will
(Boerne); or (2) Section 5 only permitted Congress to
“enforce” constitutional rights (Boerne). With Boerne, the
Court explicitly rejected the “ratchet theory” and adopted
the interpretation that limits Section 5 to enforcement of
constitutional rights.

The adoption of the enforcement theory, however, did
not finally answer the question regarding Congress’s power
to enact RFRA. There was no debatable question that
Congress had the power to enact laws like 42 U.S. Code,
Section 1983, which enables those claiming constitutional
violations by the states to sue for those violations in federal
court. The standard in such cases is established by
constitutional jurisprudence. RFRA went beyond consti-
tutional guarantees, however, and raised the question of
whether Congress could ever, as part of its enforcement
power, force the states to hew to statutory requirements
that are more exacting than the Constitution. The Court
answered in the affirmative, but it also established
parameters around such power. It held RFRA unconstitu-
tional because it went beyond that larger power by enacting
a law that was not “proportional” or “congruent” to
existing constitutional violations in the states.

POST-BOERNE RFRA AND FEDERAL LAW

Soon after Boerne was decided, Congress enacted a
provision indicating that RFRA would still apply to
federal law, by deleting the reference to state law. This was
intended to narrow the scope of the Boerne decision to
state and local laws only. Subsequently, RFRA has been
applied in cases involving federal law, and constitutional
challenge to Congress’s power to enact RFRA has been
rare, because there is a standing rule at the U.S.
Department of Justice that the federal government may
not challenge the constitutionality of federal laws. The

Court has addressed RFRA’s application to federal law in
only one instance. In Gonzales v. O Centro Espírita
Beneficente União do Vegetal, 546 U.S. 418 (2006), the
Court upheld a preliminary injunction against the federal
government’s drug laws for a religious organization that
used a tea that included illegal drugs among its
components. The case is significant for two propositions:
(1) No member of the Court questioned the Court’s own
free exercise jurisprudence as embodied in Employment
Division v. Smith, and (2) the Court will read with vigor
the federal government’s imposition on itself of strict
scrutiny in religious conduct cases.

In 2000, Congress enacted, and President Clinton
signed, the Religious Land Use and Institutionalized
Persons Act (RLUIPA), which imposes strict scrutiny when
state and local governments substantially burden religious
conduct in two areas: land use and state institutions such as
prisons. RLUIPA has been invoked in numerous land-use
disputes and prison-regulation disputes. The Supreme
Court has only addressed RLUIPA once, in Cutter v.
Wilkinson, 544 U.S. 709 (2005), where it upheld the
institutionalized persons provisions against establishment
clause attack. In that case, the Court stated explicitly that it
was not addressing RLUIPA’s land-use provisions.

The Court’s invalidation of RFRA in Boerne also
spurred roughly a dozen states to enact their own versions
of the law. By 2008, thirteen states (Alabama, Arizona,
Connecticut, Florida, Idaho, Illinois, Missouri, New
Mexico, Oklahoma, Pennsylvania, Rhode Island, South
Carolina, and Texas) had some sort of religious freedom
act modeled on RFRA, though most do not apply to every
law in the state.

INCORPORATION OF THE FREE EXERCISE
CLAUSE AGAINST THE STATES

The First Amendment’s free exercise clause, by its terms,
only applies to Congress. The Court, however, has
expanded its reach to federal executive and judicial
actions, and to state and local governments. The latter
move is a result of “incorporating” the free exercise clause
into the Fourteenth Amendment, which only applies to
the states and not the federal government. The Court
explicitly incorporated the free exercise clause against the
states in Cantwell v. Connecticut, where it reasoned that
“the fundamental concept of liberty embodied in [the
Fourteenth] Amendment embraces the liberties guaran-
teed by the First Amendment.” The result is that no
government officer in the United States is immune from
the obligations of the free exercise clause.

RELIGIOUS LIBERTY IN THE UNITED STATES

The United States has become a country of tremendous
religious diversity. Despite this diversity, the nation has
not suffered wars between religious entities, unlike many
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countries in history. Part of this peaceful coexistence is
attributable to the free exercise clause’s prohibition on the
regulation of religious belief and against persecution.
These rules disable any religious entity’s attempt to
employ the powers of government to mandate belief or
persecute other religious entities.

There is more to the story of religious liberty in the
United States than the First Amendment’s free exercise
clause. As should be evident from the existence of RFRA,
RLUIPA, the state religious liberty acts, and the many
religious exemptions to neutral, generally applicable laws,
legislatures have been accommodating of a wide array of
religious practices. Moreover, legislative accommodation
has not been limited to those religious entities that hold
significant political power. For example, Native American
Church members have been permitted by the federal
government and numerous states to use peyote, an
otherwise illegal drug, for religious purposes, while
religious entities enjoy a broad array of tax exemptions,
including taxes on income and property.

The power of religious entities in this era to obtain
legislative accommodation and to influence public
discourse is extraordinary in the United States. At the
same time, the First Amendment’s establishment clause,
which forbids laws respecting the establishment of religion
or prohibiting free exercise, has limited the extent to
which religious entities can take over the public square in
toto. This balance between free exercise and disestablish-
ment is at the core of what it means in the United States
to have religious liberty for all.

SEE ALSO Congressional Response to Judicial Decisions;
First Amendment; Jehovah’s Witnesses; Rehnquist Court;
Warren Court
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Marci A. Hamilton

FREEMAN V. PITTS, 503 U.S. 467
(1992)
Following the U.S. Supreme Court’s early desegregation
decisions, many school districts met the Court’s com-
mands with massive resistance. The Court, frustrated with
this obstinacy, finally declared in Green v. School Bd. of
New Kent County, 391 U.S. 430 (1968) that segregated
school districts had an affirmative duty to formulate
integration plans that “promise realistically to work now”
(emphasis in original). Several lawsuits followed in Green’s
wake, resulting in a sustained supervisory role for federal
courts in jurisdictions with a history of segregation.

Freeman v. Pitts, 503 U.S. 467 (1992) was one of a
series of cases decided in the early 1990s that outlined the
circumstances under which federal courts could withdraw
from their supervisory roles. Freeman itself dealt with the
DeKalb County School System (DCSS) in suburban
Atlanta, Georgia, which had been under judicial supervi-
sion since 1969. The district court found that DCSS had
achieved progress in several areas highlighted by the Green
decision—including student assignments, physical facili-
ties, transportation, and extracurricular activities—despite
demographic changes that had led to continuing
imbalances in many schools. On the other hand, the
district court noted that DCSS needed to better balance
faculty assignments and school resource allocation. The
court thus relinquished jurisdiction over the improved
areas, while retaining supervision of those needing work.
The court of appeals reversed, holding that the district
court could not relax its supervision over DCSS until all
the Green factors had been satisfied for several years.

The Supreme Court held that the district court was
entitled to incrementally relinquish control over DCSS as
progress warranted. The Court conceded that the racial
distribution of students was not uniform throughout
DCSS, but it emphasized evidence that the system had
briefly enjoyed a period of integration before organic
demographic shifts in the community produced new
imbalances in the racial composition of schools within the
district. Since the Constitution only protects against de
jure discrimination and its consequences, this lack of
diversity was not actionable, and the district court had
discretion to relinquish further supervision accordingly.
The Court also noted that this case, and those like it,
called upon courts to exercise their equitable powers,
which are flexible and discretionary by nature. The Court
found no abuse of this discretion in the incremental
release of DCSS from continuing judicial scrutiny.

Justice Antonin Scalia concurred separately, agreeing
with the result but announcing his hostility to the
presumption, advanced in Green and its progeny, that
racial imbalances in a school district once subject to de jure
discrimination were influenced by such discrimination.
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